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The Berber Dahir of 1930 in Colonial
Morocco:

Then and Now (1930-1996)

DAVID M. HART

So much has already been written about the famous or infamous, depending upon
one's point of view - Berber Dahir, the decree (Arabic zahir) which was promulgated
in 1930 by the French colonial administration in Morocco and made official through
the signature, at its foot, of the sultan of that country, that it may at first appear both
presumptuous and tiresome on our part to add more fuel to the flames of this cause
célèbre, especially as the edict itself was rescinded as soon as Morocco became an
independent nation-state in 1956. But we feel justified in writing this article because
very recently (1996) the ordinance in question and its contents have once again come
to the fore, in the form of a provocative and revisionist article by a Berber cultural
autonomist (we hesitate to use the term 'nationalist') in a Moroccan weekly review
devoted to Berber cultural affairs and published in Rabat.1

In essence, what France tried to achieve by means of the Berber Dahir was
to keep Morocco's autochthonous Berber-speaking population, then an
estimated two-thirds of an equally estimated total of about five million,
administratively separate from the remaining Arabic-speaking third, which
was regarded by them as intrusive. Even though all Moroccans, Arabs and
Berbers jointly, are uniform in their religious affiliations (Sunni Muslims of
the Maliki rite, the prevailing one in North Africa as a whole), and even
though Arabic is officially the national language, three major dialects of
Berber of Tamazight (Rifian or Tharifith in the Rif, along the north-eastern
coast bordering the Mediterranean; Tamazight proper in the centre, in the
Middle Atlas, Central High Atlas, Saghru and pre-Saharan oases; and
Tashilhit or Tasusit in the Western High Atlas, the Sus Valley and the Anti-
Atlas in the south-west), all traditionally unwritten, are still spoken natively
and at home today by probably 40 per cent of all 26 million Moroccans,
quite irrespective of whether they have also learned Arabic and even French
which is true in both instances of an ever-increasing number.

David M. Hart is the leading ethnographer on the Moroccan Rif and on the Jabal Saghru region
of Southern Morocco, as well as having played a prominent role in formulating the structural-
functionalist analysis of tribal systems in North Africa and the wider Muslim world.
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Although there is no religious or communal distinction between Arabs
and Berbers, there is certainly a linguistic one, and there are also certain
socio-cultural distinctions as well. It was these that the French attempted to
exploit by making the dahir part and parcel of a de facto policy which they
had already learned in Algeria, that of divide and rule, while still profiting
from earlier errors made in the native administration of the latter country.
But, as Lafuente has clearly demonstrated in an excellent recent article,2

what the French did not count on was that their adaptation, as expressed
through the dahir, of 'Berber justice', by which the mountain Berber-
speaking tribes of Morocco were to be administered by their own customary
tribal law (Tm. izirf, Ar. qa 'ida, 'urf) while the Arabic-speaking population
in the plains and cities was to remain subject to mainstream Islamic law as
expounded in the shari 'a and through the Qur 'an, proved, in the view of all
observers, to be the catalyst that triggered off modern Morocco nationalism.
It did so in the cities in particular, with a violence far surpassing the
expectations of the French jurists who drew it up.3 Some commmentary on'
the background to these events is now necessary; and here for the most part
we will follow Lafuente.4

The 1930 Dahir corresponded to the spirit of the Berber policy
inaugurated by Morocco's first French proconsul, Lyautey, in an original
decree dated 11 September 1914. The main feature of this policy was jural
in intent: to preserve the traditional autonomy of the Berbers by keeping
them apart from mainstream Islamic legislation and the shari'a, and by
maintaining their customary law, 'urf or izirf? It guaranteed the application
of all or most facets of customary law, but, perhaps surprisingly, it did so
without either spelling out the precise nature of such law (about the actual
content of which, at the time, it was still largely ignorant) or even
determining just which tribes were Berber and which normally used it. It
was thus up to the protectorate administration to settle these two questions
and in fact to declare as 'Berber' those tribes which had submitted, after
'pacification' carried out by the French in the sultan's name, to French
military authority.

Early Attempts to Solve the 'Berber Problem'

As Lafuente has noted, in the initial years of the protectorate (which had
been established in 1912) this policy provoked no reaction simply because
it was consistent with a state of fact which had always existed. Until 1925
the policy was the subject of many further dahirs and vizirial decrees
establishing the modes of its application. The official beginning of the
serious study of Berber groups occurred in January 1915, with the creation
of a Committee of Berber Studies in Rabat in order to



THE BERBER DAHIR OF 1930 13

... centralize the work done in different regions on the Berber-
speaking peoples of Morocco and to extract practical results from it
regarding tribal organizational administration.6

The results of this work were to be published in the journal Archives
Berberes, which made significant progress in the study of Berber
ethnography.

Nonetheless, at the same time some observers noticed among Berbers the
persistence of certain beliefs which seemed to them animistic and not entirely
orthodox, of what were assumed to be pagan and pre-Islamic rituals quite
contrary to the rules of the shari 'a, especially with respect to questions of
personal status (marriage, divorce and inheritance). These beliefs, however,
did not hinder the Berbers in question from proclaiming themselves to be true
Muslims. At this point, however, these same observers made an error which
was to prove fatal, for they deduced quickly and totally erroneously from
these facts that Berber attachment to Islam was superficial.

The next step in the chain of events was that those in favour of
assimilation thought that if it might be possible to preserve the Berbers from
all Arab influences - and hence Muslim ones - it might also therefore be
possible to convert them into 'Frenchmen' via the channels of French
political jurisdiction, French schools - and Roman Catholic Christianity! In
addition, as Lafuente notes, the alleged physical 'resemblances' existing
between Berbers and French countrymen should also not be discounted
because the former ' . . . are racially Aryan, like us!"

Such affirmations, and especially the fear of a French attempt to
evangelise the Berbers (of which more presently), along the lines of one
made earlier among the equally Berber Kabyles of Algeria by Cardinal
Lavigerie, the French Archbishop of Algiers, and the White Fathers before
the end of the nineteenth century, could only shock urban and literate
Moroccans to their core, particularly as these statements were made by men
close to the Residency-General in Rabat and hence regarded as expressive
of official French policy: for it was probably the work of Commandant Paul
Marty, in Le Maroc de Demain (1925), which expressed most clearly what
that policy was. The assimilation of the Berbers would be accomplished
thanks to the creation of Franco-Berber schools, French in terms of their
instruction and Berber in terms of their student body without foreign
intermediaries, with all instruction in Arabic, especially religious
instruction by fqih-s, to be forbidden. But by 1930 there were still only
twenty such schools with a total enrolment of only 700 pupils. Hence the
promulgation of the Berber Dahir in that year follows the direct line of this
policy and in the views of those who drew it up, it marks an important stage
in, if not the outcome, of this policy.8
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As the 'pacification' of the Imazighen tribes of the Middle and Central
Atlas, especially, continued on a tribe-by-tribe basis, the number of Berber
tribes which submitted to French military authority of course increased. To
them was applied the 1914 Dahir which recognised the validity of 'their
own laws and customs' by which they were administered. Such
administration was the task of the jama 'as (Moroccan Arabic jma 'a),
assemblies or councils of tribal elders and notables who were most
conversant with the customary law of their own tribal sections. But this was
still a fiction because soon the jama 'a members were chosen by the French
administration from among those favourable to their rule. At this time the
jama 'as had no judiciary attributes and justice was rendered by an arbiter
chosen by the parties in conflict. If they could not agree on the choice of an
arbiter, as often happened, he was chosen by the jama 'a. But even so the
free choice of such a man could not please the French authorities for very
long, as they preferred that justice be rendered by the jama 'a whose
members they themselves had already designated ... !

It is of particular importance to stress that while the great majority of
Arabs in the Moroccan plains and cities were administered by qa 'ids and
pashas chosen by civilian authority, the Berbers, as they were not yet totally
'pacified', were in the process of submitting not to civil authority but to that
of the French military; and from this fact certain crimes, notably those
committed in Berber territory against French settler-colons or soldiers, were
judged by a French military tribunal which had arrogated to itself the right
to apply the death penalty. It is especially noteworthy that such reasons of
security were later invoked to justify the infamous Article 6 of the 1930
Dahir. At any rate, by the end of 1929 there were 81 judiciary jama 'as for
all tribes classed as 'Berber'. But it was then, too, that what the French
regarded as an embarrassing gap in the promotion of their Berber policy
showed up: for the jama 'as had no legal basis for their existence.

Precursors to the Berber Dahir

For this reason a dahir signed by the sultan was viewed as necessary to
make the creation of these judiciary jama 'as legal. But the then Sultan,
Mawlay Yusuf, would not hear of it and would not place his seal at the
bottom of any document which failed to recognise the pre-eminence of the
shari'a over any other law. Even if within the Berber tribes the jama 'as
were accepted and the matter was not contested, a warning came with the
penetration into Morocco of French colons and businessmen, and thus these
judiciary jama 'as had perforce to be provided with a legal existence.

The loophole was provided after the death of Mawlay Yusuf in November
1927 through the succession to the 'Alawi throne of his third son, Sidi
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Muhammad, who was, much later, and after independence, to become King
Muhammad V. Hence it seemed normal to the French to think that in view of
his youth and inexperience he would be more malleable and that he would
finally sign the dahir to make these judiciary jama 'as official.

Lafuente provides a fascinating account of all the preliminary
manoeuvres on the part of the French which led up to the promulgation of
the 1930 Dahir, including a description of an initial clash of views between
the jurists on the one hand, to whom the severities of Berber custom (such
as collective oath, fines of one hundred sheep and application of the lex
talionis) appeared 'barbarous' and who therefore wanted to introduce
French juges de paix to administer Berber customary law, whether or not
they be assisted by Berber assessors familiar with the 'urf, and the military
on the other, who were, understandably, far more reticent about introducing
French judges into the midst of Berber tribunals, and who opted instead for
the legalisation of the judiciary jama 'as, which, they assumed, would
satisfy all concerned as it would 'merely consecrate that which already
exists' in fact.' As it happened, a Commission was convened before the end
of 1929 which decided unanimously in favour of maintaining the status quo
and of not substituting French judges to preside over Berber courts, while
the newly created Customary Tribunals of Appeal, rather than the High
Sharifian Tribunal, were to take care of all decisions regarding Berber
appeals.

The Dahir Itself

We now consider the text of the Dahir of 16 May 1930 itself. It consists of
only eight articles, the contents of which are listed below; and it begins by
recalling that as the young Sultan's father, Mawlay Yusuf, in the Dahir of 11
September 1914, stated that he would respect the status of the customary
law of those Berber tribes which had been 'pacified', he himself now finds
it opportune to spell out the particular conditions in which justice shall be
rendered in these same tribes.

To this end, Article 1, paraphrased, states that among those tribes of the
Sharifian Empire which are recognised as being subject to Berber
customary law, the repression or punishment for any crimes of infractions
committed by Moroccan subjects which might fall under the jurisdiction of
qa'id-s in other parts of Morocco would here fall under that of tribal chiefs;
while for other crimes or infractions, their repression and the competence to
deal with them are regulated by Articles 4 and 6, below. Article 2 informs
us that under the reservation of the rules of competence regulating the
French tribunals of the Sharifian Empire, civil, commercial or property
actions are to be judged, in both the first and last resorts, according to the
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rate or price given through vizirial decree by the special jurisdiction of
customary law tribunals. These tribunals, furthermore, are equally
competent to handle any matter involving personal status or inheritance, and
they are to apply local custom in all cases. Article 3 notes that the appeal of
any sentences or judgments rendered by the customary tribunals, in cases in
which it should be admissible, is taken to the customary tribunals of appeal.
Article 4 stipulates that in penal matters, these same tribunals of appeal are
also competent, in both the first and last resorts, to repress or punish crimes
or infractions covered in the second clause of Article 2 above, aside from
any infractions committed by members of the customary tribunals whose
normal competence is attributed to the tribal chief. Article 5 notes that
attached to each customary tribunal of first instance or appeal is to be placed
a (French) government commissioner, delegated by the regional authority of
control on which he depends, while attached to each of these jurisdictions
there will also be a clerk-secretary, who will act in addition as a notary.
Article 6 (the one which was to raise particularly strong protest) states that
the French authorities which handle penal matters according to their own
rules are also competent to repress or punish crimes committed in Berber
territory, no matter who the criminal may be; and that in these cases, the
Dahir of 12 August 1913, on criminal procedure is applicable. Article 7
holds that any actions involving real property, to which any individuals
falling under French authority are parties, whether as plaintiff or as
defendant, fall under the competence of these jurisdictions. Article 8 notes
that all the rules of organisation, composition and functioning of the
customary tribunals will be established by successive vizirial decrees,
according both to cases and to needs. The document is then dated Rabat, 17
Dhu '1-Hijja 1348, or 16 May 1930, with a further notation that it is then
seen for promulgation and execution, also in Rabat, the very next week, on
23 May 1930; and finally, it is signed by the French Commissioner and
Resident-General, Lucien Saint.10

So this, in essence, was the text presented to the young sultan, then aged
twenty, by the Resident-General. We do not know what arguments the latter
used to convince the young monarch, but as representative of France, he
must bear complete responsibility for the contents of the dahir because at
this time the young ruler could obviously not discern all the jural, moral and
religious implications of the text which he had to seal. Indeed, his overall
judicial authority had been in effect removed from three-quarters of his
subjects. In earlier years it had been difficult for Moroccans to protest
against any dahir, as all had been signed by the sultan, but by 1930 people
had evolved, there was already a budding nationalist movement and there is
no doubt that the text of this dahir was precisely the error which its leaders
were waiting for and which they intended to exploit.
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The Reaction to the Dahir

It was, as hinted at above, Article 6 which lit the fuse, stating as it did that
French legal jurisdictions over penal matters assumed competence for the
repression of any crimes committed in Berber territory, whoever the
criminal might be. Not only did this truncate, and very severely so, the penal
side of Berber customary law, but it was also interpreted by the nationalists
as a violation of Islam, which was otherwise protected by the Treaty of Fes
(1912) establishing the protectorate in the first place. For this manoeuvre by
the French effectively removed at a stroke all the Berber tribes from Islamic
shari'a justice and thereby weakened the power of the sultan. As the urban
elite, and in particular the youthful intelligentsia of Fes, also fully
understood the objectives sought through the establishment of Franco-
Berber schools, it is not difficult to understand why its members also saw in
this article an attempt by the French to increase their hold over Morocco.

Not only this, but to the great astonishment of the French, the dahir was
considered not only to be an attack against Islam but also a plot to
inaugurate the evangelisation of Morocco. It was these two aspects of the
question which were virtually the only ones to reach the consciousness of
Middle Eastern Muslims in the furious press campaign in Arabic which
ensued.

As the period 1925-1930 was in general one of intellectual, nationalist
and anti-colonialist ferment throughout the Arabo-Muslim world, and as the
Salafiya reformist movement sought to find a solution to the problems of
this world by using modern techniques toward restructuring the bases of
Islam, the whole of the Moroccan intelligentsia was ready to react if
provided with a catalyst. The Berber Dahir was exactly the catalyst needed,
but a rallying idea was also required to unify the urban youth which was
avid for action; and this was now provided by the alleged 'attack' against
Islam.

The protectorate authorities were, as noted, truly astounded by this idea
because in no way did they want to get mixed up in Moroccan religious
matters. But, as Lafuente has aptly observed, certain events could only
exacerbate and exasperate Moroccan feelings, and all that was needed was
the proper psychological climate. For this the dahir was made to order." It
should also be remembered that 1930 was the year of the major festivities
surrounding the celebration of the hundredth anniversary of the French
presence in Algeria, and when many young Frenchmen paraded in the
streets of Algiers dressed as crusaders, Muslims everywhere in North Africa
saw this as a symbolic victory of the 'Cross' over the 'Crescent'. The fear
of all North Africans, whether Tunisians, Algerians or Moroccans, with
respect to the activities of the representatives of the Roman Catholic Church
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is significant in this respect; and in particular, the inhabitants of Fes,
Morocco's religious capital, felt attacked in their faith.

It was, logically, this city, Fes, from which the protest against the dahir
began, particularly as one of their number, Muhammad 'Abd al-Jalil, was
already a convert to Catholicism, who was to become an ordained priest,
and whose conversion was felt as a humiliation by the whole Fasi
community. Even more so was the monthly magazine Le Maroc Catholique
which, sponsored by the Archbishop of Rabat, incensed Moroccan readers,
and from which any number of extracts were translated into Arabic and
published in the Middle Eastern press, during the campaign of organised
protests against the dahir, to show that its real aim was to 'remove the
Berbers from the embrace of Islam', which in the view of those who drew
it up was evidently not a Utopian objective but a perfectly achievable one.

Such remarks, as well as the monthly review itself, had no official
consecration from the Residency. But the fact that they could appear in print
without censure could only strengthen the idea that a 'crusade' had been
inaugurated by the French authorities in Morocco, and this aspect of the
question was repeated ceaselessly in the press campaign that the nationalists
took up against the dahir, even though the Moroccan reaction was, in fact,
neither entirely immediate nor entirely spontaneous. The nationalists well
knew how to exploit the psychological and political error made by the
French in the promulgation of the dahir so as to express their revindication
under the cover of a defence of Islam. It is certain that despite their rhetoric
the fate of their Berber 'brothers' had little real place in their pre-
occupations, given the opinions and views which they had long held about
the latter as illiterate and boorish tribal rustics. But by exploiting for
psychological and political ends the socio-cultural and socio-linguistic facts
that there are certain differences between Berbers and Arabs, France gave
young Moroccans an unexpected opportunity to make their voices heard
around the whole Arab world.

The Campaign Begins

Nonetheless, the first major manifestation against the dahir did not take
place until 20 June, more than a month after promulgation, as both
Lafuente12 and Brown13 have noted; and it was orchestrated by a nationalist
from Sale named 'Abd al-Latif Sbihi, who had been a translator in the
administration but resigned from his job as soon as a copy of the dahir came
across his desk. He went first to the College Moulay Youssef in Rabat and
then on to Fes to tell the young students there about the dahir and that
France was trying to divide Morocco ethnically and territorially. But it was
another Slawi, 'Abd al-Krim Hajji, who suggested that the latif prayer,
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normally invoked only to seek God's aid in the event of a national disaster
or calamity such as a flood, drought or plague of locusts should take place.
Hence on 20 June and afterward the latif prayer was accordingly recited in
most of the major mosques in Morocco, in Rabat, Sale and especially in Fes.
For the mosque was the only place where it was possible for Moroccans to
organise a protest, and in the Qarawiyin mosque in Fes it was repeated daily.

However, on 11 August something happened that the nationalists could
not understand. The day itself was also the feast of the Mulud, the prophet's
birthday, and on it a letter from the Sultan was read in all the major mosques
in the country. Obviously dictated by the Residency, this letter demanded
that the manifestations cease and justified the promulgation of the dahir,
which was not, as all and sundry wrongly believed, destined toward the
Christianisation of the Berbers. Indeed the only concession made to the
protesters was that the Sultan would provide any tribe requesting it
permission to submit to the jurisdiction of the shari'a if it so preferred.
Later in the month a ten-man delegation went to see the sultan to try to
establish a number of specific points, including the cessation of Christian
missionary activities and the renewal of Qur'anic instruction by fqih-s in the
Berber tribes, but the delegation, monitored by the Residency (even though
the Resident himself had rapped the Archbishop of Rabat on the knuckles),
went away empty-handed, and the manifestations began anew. So did the
press campaign, which became even more violent outside Morocco than
inside it.

This press campaign was organised by the same young nationalists who
had been the first to protest against the dahir itself, including Ahmad
Balafrej, Mekki Nasiri, Muhammad 'Allal al-Fasi, 'Abd al-Qadir bin Jallun
and Muhammad Hasan al-Wazzani, as well as a French journalist, Daniel
Guerin. They were all based in Paris and, advised by an older and ardent
Near Eastern Arab nationalist named Shakib Arslan, sent a series of articles
to the Arab press in Cairo, culminating in a polemical work published in
Paris in 1931 under the title Tempete sur le Maroc and authored jointly by
all of them under the pseudonym 'Muslim Barbari', the Muslim Berber.
This seems ironic in a sense, as Muslims though they certainly were,
Berbers they were equally certainly not. The action of France had become
the major target of nationalist criticism, for which the dahir had more than
ever become a protest. No matter to what extent their cause was well-
founded and justified, the dramatisation of the situation resulted, as
Lafuente notes, in a tendentious exaggeration of the facts, one which
showed that intellectual honesty was hardly the nationalists' strong suit.'4

But, as noted, it was not in Morocco that the most virulent and
tendentious protests against the dahir now originated but, beginning in
October 1930, in the Near East, and the leading spirit behind them was
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Shakib Arslan, who had already been expelled from Tangier by the French,
though he had had numerous nationalist contacts in Tetuan, in the somewhat
more receptive Spanish zone, such as 'Abd al-Haqq Torres and 'Abd al-
Salam Bannuna, where the dahir was also protested against and where it had
not been promulgated: for, as we have shown elsewhere, even though the
Rif could also certainly be said to have been a zone of Berber custom before
1921, the qadi and reformer Muhammad bin 'Abd al-Krim al-Khattabi, the
leader of the 1921-26 Rifian war against both Spain and France, had
effectively substituted the shad 'a for it in all major spheres, especially that
of penal law, as of 1922-23, as a wartime security-cum-reform measure.
Hence even if the Spanish administration had wished to adopt the provisions
of the dahir in this Berber-speaking area, it could hardly do so for the simple
reason that by 1930 customary law no longer really existed there.15

There is no need here to dwell on the details of the anti-dahir campaign
in the Near East except to say the it exemplified and magnified all the
protests emanating originally within Morocco itself: the French policy was
assimilated to a 'crusade' led by thousands of missionaries 'determined to
combat Islam by any means', with 'enormous sums' at their disposal, and
that they were able even to obtain funds from habus or waqf property,
normally destined for Muslim pious foundations, while an 'evangelisation
by fire and iron', bent on ending 'the long night of Islam', had once again
brought about the Inquisition."

But this campaign, celebrated again in Morocco on the next two
anniversaries of the dahir in May 1931 and 1932, certainly succeeded in at
least one objective: that of turning all Muslim countries against French
colonialism in Morocco. It also led the protectorate authorities to reconsider
certain aspects of their Berber policy, for they could not hide their
embarrassment at their inability to stop the campaign. Thus, early in 1933 it
was decided to readapt Berber justice to the more general framework of a
total reorganisation of native justice; and hence Lucien Saint was recalled
as Resident-General and replaced by Henri Ponsot. The view of the French
authorities had shifted to some extent. It was admitted that Muslim disarray
and dismay were well founded in spite of the 'exaggerated calumnies' of the
Arab press. Also, the notion that the dahir was a means by which a 'Berber
bloc' could be separated from an 'Arab bloc' was redolent of a Utopia to
which was added an 'imprudence of language' in certain unofficial Catholic
publications. If it was, therefore, still excluded to let the makhzan impose
the shari' a in areas of customary law jurisdiction, this was no hindrance to
reconsidering a reformulation of Article 6 of the dahir, itself the subject of
a new dahir on 8 April 1934."

This new dahir made uniform the jurisdictions of the pashas and
qa'id-s and gave the High Sharifian Tribunal full competence to judge
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crimes committed in territory where customary law held sway. It thereby
effectively abrogated Article 6 of the 1930 Dahir by extending the
competence of the High Sharifian Tribunal rendered by the Dahir of 4
August 1918, to all regions of customary law in Morocco.'8

French Errors and Berber Perceptions

By the promulgation of the Dahir of May 1930 and by wishing to enact by
law a condition or situation which already existed as a state of fact, it is
undeniable that the French protectorate authorities had committed a very
serious psychological error. The consequences of this error went far beyond
what it might have been normal to expect, and the backward step taken by
the Residency in 1934 by abrogating the offensive Article 6 of the 1930
Dahir showed clearly that the Moroccan protestations had borne fruit. But
in no way did this signal the end of the protectorate's Berber policy; and it
is now high time to ask what this policy meant, to those most affected by it,
which is to say the Berber tribes themselves. The available evidence
indicates that, by and large, their reaction at the time was not at all that of
the nationalists. There may well have been a certain dissension recorded
here and there which the relevant French Affaires Indigenes and protectorate
archives, now at Nantes, might reveal, if and when they are open to
inspection; but as yet none, to this writer's knowledge, are a matter of
record. Without going into details, it should be stressed that the general
Berber perception of the whole issue was due at least in part to their own
view of Islam, which tended to be rather different from that of the
nationalists: a rural view which, as Gellner noted, tended to place more
emphasis on the shrine than it did on the Book, unlike that of the urban
nationalists." Added to this is the fact that, in general, tribesmen, both in
Morocco and elsewhere in Islam, have also tended to make poor nationalists
simply because their traditional terminal loyalties seldom reached beyond
the tribe itself.

So not only did the customary tribunals continue to function, especially
in matters of civil and personal status law (land, marriage, divorce), but
their number increased as 'pacification' by France progressed; and the same
held true of the Franco-Berber schools whose influence seemed to grow
somewhat among the local people. Perhaps the capstone of tribal
administration by 'H//came after March 1933, with the surrender of the last
of the Ait cAtta insurgents in the Saghru, led by 'Assu u-Ba Slam, a primary
resistant of the first order, who, unlike the young nationalists of Fes, had
opposed the French by force of arms; but who, well after his surrender, was
made qa 'id of the Ait 'Atta of the Saghru in 1938. Even after independence,
however, and until his death in 1960, 'Assu u-Ba Slam was the first to say
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that 'without their izirf, their customary law, to guide them, the Ait 'Atta
will be in a deep dark fog', for the 'new administration has changed
everything.'20 That there is considerable substance to this assertion is borne
out by the fact, which we have demonstrated in detail in two earlier works,
that the customary law of the Ait 'Atta, despite the heavy truncation of its
penal aspects by the French, was particularly well-developed, intricate and
demanding on the part of its practitioners during the pre-colonial period.21

Although 'pacification' of the whole country was not in fact achieved by
the French until 1934, Lafuente nevertheless informs us that as late as 1941
five more tribes (unspecified) were classed by vizirial decree to be among
those in which 'urfwas to be applied.22 He concludes that it would therefore
be an exaggeration to think that the very relative setback, from the French
standpoint, resulting from the Berber Dahir had important consequences
with regard to the pursuit of French policy among Berber tribes
administered by customary law. Nonetheless, the importance of the episode
in the protectorate's Berber policy lies essentially in the awakening of a
realisation of national unity, which was strengthened in its struggle against
the dahir, in an action which was at first reformist but which soon became
political. His excellent paper ends on the note that if the defence of Islam
remained a basic principle of the struggle, it would extend to the whole
society: for on 1 December 1934, the Moroccan Committee of Action
opened a new phase in Moroccan history.23

The Nationalist Reaction

This phase terminated in the (armed) nationalist struggle for
independence, which began in earnest after the foundation in 1944 of the
Istiqlal or Independence Party, with which Sultan Sidi Muhammad bin
Yusuf began to sympathise openly only in 1947. It was not until still later,
and indeed only in its final stages, late in 1955, that the struggle for
independence, finally achieved in March 1956, spread to the rural areas of
the country to include simultaneous armed uprisings on the part of certain
Berber groups in the newly formed Moroccan Army of Liberation (Jaysh
al-tahrir), which had been trained clandestinely in the Spanish Zone,
against a number of French posts, notably in the Rif (Burid, Tizi Usli and
Aknul) and in the north-eastern Middle Atlas (Immuzar Marmusha). Both
of these happened to be areas which, as Duclos has noted,24 had been not
much affected, if at all, by customary law and the application of the
dahir.25 Given this time lag of over two decades, during which French
Affaires Indigenes officers, while working out some of the complexities of
Berber customary law, also managed to deep freeze it in what Berque
referred to, in a kind of American Indian reservation-like style, as the
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'Berber park',26 it seems worthwhile to give a brief but critical overview
of some of their work with respect to the implications of the dahir, both of
a moral and of an anthropological nature.

The moral aspect of the issue is mainly that the French simply had no
right to try to enforce their unstated but ever-present objective of keeping
'Berbers' and 'Arabs' apart through the creation of special 'parks', to use
Berque's term again, for the administration of Berber customary law, toward
which end the Franco-Berber schools, notably the College Berbere at Azru,
acted more or less as preparatory or finishing schools. Granted the divide-
and-rule principle was left unstated as such in the text of the dahir, as were
any overt notions of ethnic or linguistic separation of 'Berbers' from
'Arabs' or any reference to turning Berbers away from or 'retrogressing'
from the shari ' a to a legal status comparable to that of the pre-Islamic
jahiliya or, equally, any reference to evangelisation, these must nonetheless
have been in the backs of the minds of the French jurists and members of
the Residency who worked out the text in question. They could not forget
the examples both of a tiny minority of converts to Christianity among the
Kabyles of the Algerian Jurjura as effected in the previous century by
Cardinal Lavigerie and his co-workers among the White Fathers as well as
the Herculean efforts at systemisation and codification of Kabyle customary
law by Hanoteau and Letourneux.27 Their work still ranks as an excellent
piece of descriptive ethnography but it is also one which is very colonialist
in tone and which had the unfortunate effect of mesmerising succeeding
French administrators and researchers for at least the next half century, as
well as that of freezing an evolving Kabyle 'urj"into immobility.28 Such facts
could hardly fail to influence French policy toward Berbers in Morocco.

There is also the factor of French colonial presumptuousness, which had,
in addition, certain anthropological overtones. It is absolutely undeniable
that French policy toward Berbers in Morocco had hardened well before
'pacification' was finally achieved in 1934, and, furthermore, apart perhaps
from works by Nehil on the one hand2' and Montagne30 and Ben Daoud on
the other hand31 well before even a rudimentary study of the socio-political
organisation or customary law of any given tribe was actually carried out
and published by anyone connected with the French administration. It is, in
fact, extremely ironic that most of the better studies of Berber customary
law in Morocco carried out under protectorate auspices - and we have in
mind a workmanlike monograph by Aspinion on the customary law of the
Zayyan of the Middle Atlas,32 a seminal general article by Marcy33 as well
as a very valuable and in-depth though posthumous study by him on the izirf
of the Zimmur,:M and finally, one by Bousquet on that of the Ait Hadiddu of
the East-Central Atlas35, as well as a still later summary monograph by
Jacques-Meunie on blood compensation and the lex talionis in the
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Moroccan Atlas in general36 - did not appear until well after 'pacification'
or even until after independence.

Anthropological Understanding

The fact that the French protectorate authorities were still not very
conversant with many of the fmer points of Berber izirf at the time the dahir
was made public seems worth examining in greater detail. Surdon had
published in 1928 a hastily compiled general manual of Berber customary
law for the benefit of the French Affaires Indigenes service in Rabat" of
which a second, augmented edition did not appear until ten years later, well
after the dahir did,38 an edition which at least corrected some of the
numerous errors of fact in the first. But neither of these studies is as
searching as any of those mentioned above, most of which had,
significantly, been put together well after the 'pacification' of the tribes
concerned had taken place. A single but important example will suffice: in
the first edition of Surdon3' there is only the skimpiest reference to what was
to become generally recognised, through the work of Marcy,40 as the
linchpin and nodal point of Berber izirf. We refer here to trial by collective
oath, tagallit, which also happens to be the most intrinsically interesting as
well as the most central feature of Berber law, one which Gellner has
characterised in Clausewitizian terms as 'the continuation of the feud by
other means.'41 We ourselves have also examined the modalities of this
institution in depth elsewhere, both as it existed in the pre-colonial Rif,
before bin 'Abd al-Krim decollectivised it42 and among the Ait 'Atta of the
Saghru, where it was particularly highly developed,43 and hence do not
propose to go into detail over it here. But it is quite possible that the only
previous specific reference to collective oath had been that made in English
by Edward Westermarck in 1926,44 who had termed it 'compurgation' and
who had cited it as practised, during his fieldwork in the immediate pre-
colonial period, among some of the Berber groups encompassed in his
survey (such as, for instance, the Aith Waryaghar or, in Arabic, Bni
Waryaghal of the Rif, the Ait Sadden and the Ait Warayin of the Middle
Atlas and the Iglawn or Glawa of the Western High Atlas).

Nonetheless, although Westermarck's descriptive material is no doubt
highly accurate (for he was a remarkably talented ethnographer), he failed
to assess the significance of trial by collective oath as a crucial mode of
proof precisely because of its collective character and the principle
expressed by it of all for one: for, in contradistinction to the mode of proof
enjoined in the shari 'a whereby only the accused individual may swear, in
the Berber oath he was always supported verbally at oath by the physical
presence of his agnatic kinsmen. We might add the rider that among the
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transhumant Imazighen tribes of the Middle And Central High Atlas the
oath was always sworn at a saint's shrine in the presence of a special oath
administrator and not in the mosque,45 as had been the case in the Rif prior
to bin 'Abd al-Krim, and in the Western Atlas.46 It might also be noted that
this omission on Westermarck's part was not entirely his fault because, from
the context of his observations, we may assume that he was quite unaware
of the existence of izirf as such, of anything resembling a separate corpus of
customary law among Berbers alongside of but conceptually somewhat
distinct from the shah 'a, of which it was, nonetheless, the reverse side of
the coin. Finally, Westermarck's work was in English and as such
inaccessible to the majority of French officers, imbued as they also were
with the romantic image of the 'Good Berber' as portrayed in the short
stories (from the 1920s) of Maurice LeGlay and from the composite
rendition of them as shown in the French film Itto, Fille Berbere (1934),
about an inherently unlikely situation during the 'pacification' in which a La
Kahena-type of heroine leads her late father's harka or war party against the
Christian invader.

In sum, there was very little, if anything, in the colonial literature on
Berber customary law in Morocco to compare with the massive study of
Hanoteau and Letourneux on Kabylia.47 This work was held up by the
Affaires Indigenes corps as a beacon, as what they themselves evidently
hoped to achieve but never got around to doing was an effective codification
of Moroccan Berber customary law along the same lines as the long series
of undated qanun documents in the Kabyle study.48 But given the fact that
in Morocco, unlike Kabylia, there were no less than three separate and non-
contiguous geographical areas of Berber customary law (corresponding, as
noted, to the Rifians or Irifiyen, the Ishilhayen of the Western High Atlas
and Anti-Atlas and the Imazighen of the Middle atlas and Central High
Atlas), even savants such as Georges Marcy, who had one of the shrewdest
legal minds of any of the French colonial ethnographers in Morocco or
advisers to its protectorate establishment, would have been forced to admit
that regional, inter-tribal and even intra-tribal variation in customary law
was so cumulative that codification would have been a pointless exercise.
This was so despite the fact that through the dahir the French managed to
deep-freeze that portion of customary law that they deemed to be usable -
which is to say, all but its penal aspects, of which collective oath resorted to
in the event of suspected murder, quite apart from the lex talionis, was
certainly one for a quarter of a century. Even in the Hanoteau and
Letourneux compendium, for that matter, general statements about Kabyle
'urf'm Volume II are quite often contradicted in detail by the provisions of
individual qanun-s is rendered in French translation in Volume III! (For
example, more than one individual Kabyle qanun appears to contest the
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generalised premise that any agnatic member of a murdered man's lineage
might avenge him and/or be killed in turn, and says that only the killer
himself or his closest surviving agnate is liable). Finally, among the
Kabyles, trial by collective oath evidently never attained the importance that
it did in Berber Morocco.

Berbers and Independence

The pointlessness of any exercise in legal codification was of course
abundantly underscored when the dahir was overtaken by events and an
independent Morocco rescinded it completely in 1956. But, naturally, by the
latter year the French knew much more about Berber customary than they
did in 1930, and Marcy's work still stands out as one of the most coherent
statements on record on the subject. He was much more sensitive than most
of his colleagues about the areas of overlap, which were considerable,
between Berber qa'ida and the shari'a. In the event that Berber
izirf/qa 'ida or a modified version of it should ever be revived to any extent
beyond the very general, unpublicised and low key customary law reforms
in Morocco as of about 1986 (given the creation within the framework of
the Ministry of Justice of qadi-s of customary law, who are always local
men whose knowledge of the subject is considerable, at each 'bureau'
corresponding to the old Affaires Indigenes administration posts) and at
present this seems doubtful, it is to the work of Marcy and Bousquet, as well
as to that of some of their Anglo-Saxon successors in anthropological
research in Morocco, such as Gellner and possibly this writer, that future
revivers might be advised to turn.

In the unlikely event, also, that any features of the dahir might ever be
reinstated, they would certainly be introduced very quietly through the back
door and under another name. For as we will see in the concluding section
of this article, an increasing amount of Berber linguistic and cultural
regionalism in Morocco, which is thus far quiet, orderly and non-violent but
which nonetheless manifests a real consciousness of being Berber although
the term used by its members to describe themselves is, perhaps naturally,
amazigh, pi. imazighen, with the language rendered by the feminine form
tamazight and the name Tamazgha as synonymous with the Maghrib or
North Africa began in earnest after the imprisonment of a number of
demonstrators of the Tililli ('Freedom') Association for Berber cultural
autonomy in Tinghir, in the southern rim of the central Atlas, in April-May
1994. In Kabylia, the Jurjura region of Algeria, on the other hand, a more
outspoken movement toward Berber linguistic and cultural autonomy began
with the now famous 'Berber spring', Tafsut n-Imazighen, at Tizi Uzzu (Tizi
Ouzou) in April 1980.49 We may say only that as a result of these recent
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developments among Moroccan Berbers, which manifest, probably for the
first time ever, a real consciousness of being Berber, even though the
various cultural organisations represented by them appear as yet to have no
official recognition (for even the existence of the Berber language as
Morocco's second one, now recognised as such verbally, at least, by King
Hasan II, has yet to be written into the nation's constitution), the 1930
Berber Dahir and its contents, although regarded as having been harmful
and an instrument of repression of Berbers aimed to keep them at a low
level of development, have been looked at again from quite a different
perspective, one which also places the blame and the responsibility for it
upon the nationalists rather than upon the French. This, and a most
interesting newspaper commentary about it by a young Rifian from Nador,
Mohamed Boudhan, will be the subject of our conclusion.

The Dahir Re-interpreted

Three post-independence manifestations of what amounted to Berber
regionalism, although they were not consciously 'Berber' as such, came up
as early in 1957 with the revolt of the governor of the Tafilalt, 'Addi u-Bihi,
in the Ait Izdig country north of Rashidiya (then Qsar s-Suq) in the south-
east,50 in the autumn of 1958 and into the winter and early spring of 1959;
with the considerably more serious uprising of the Aith Waryaghar, the tribe
of the former Rifian leader bin 'Abd al-Krim,51 in the north; and in the
spring of 1960 with the abortive rebellion led by an army colonel, Bashir
bin Tuhami, and a Berber tribal shaykh, Haddu u-Mha n-Ait Tus of the Ait
'Abdi section of the Ait Sukhman on the Kusar Plateau, one of the highest
parts of the Central Atlas.52 Ever since then, the Moroccan countryside has
been much quieter. The main disturbances have been urban riots by students
in Casablanca in 1965, and both there again in 1981 and again in the Rif in
1984, over high prices of basic foodstuffs, quite apart from the two coups
d'etat manques led against King Hasan II, the son and successor of
Muhammad V, in 1971 and 1972, which also happened to be led by Berber
officers, of the army in the first instance and of the air force in the second.53

Nonetheless, and as a reaction against the policy of the French
protectorate, the Berber has now to no small extent become Morocco's
'Forgotten Man', while the 'Good Berber' of the French remains a purely
mythical entity to most urban Moroccans, who traditionally regarded him
both as a bumpkin and as a poor nationalist. But now that an ever-increasing
number of Berber-speakers are becoming both more urban and more aware
politically, they are also now beginning to want their slice of the national
pie, and of course their cultural and linguistic associations formed only
belatedly after some thirty years of independence are, albeit modest,
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ultimately conceived or geared toward this end. Although they are all
politically moderate as well as anti-Islamist and anti-fundamentalist, just as
the regime itself is, their aspirations seem entirely legitimate. They want
official recognition of their linguistic and cultural distinctiveness a
distinctiveness which is in no sense religious or communal to be written into
the Moroccan constitution, itself promulgated in 1962 and revised at least
twice since then. This a now ageing King Hassan has as yet not done,
despite his belated granting of recognition to the language in a speech in
1994. Although, as already pointed out, Berbers form three discreet and
territorially discontinuous dialect groups, they seem more than ever
conscious now of a real possibility of attaining what amounts to an overall
Berber unity within the national framework, albeit one which has, as yet,
shown no signs of becoming transnational, such as to the point of embracing
Algerian Kabyles, Shawiya or Tuareg.

In the course of their rediscovery and growing exploration of their
legacy, it seems only natural that the leaders of the several Berber
movements in Morocco should have rediscovered and had a new look at the
1930 Berber Dahir. In concluding this article we discuss one such
examination, mentioned briefly at its beginning and made by Mohamed
Boudhan (Muhammad Buddan) in the Berber weekly Tidmi published in the
summer of 1996.54 In his article, he notes that after all the iniquities he had
heard about the dahir, he can only express his extreme astonishment on an
actual reading of its text to find out how very little of its content, both in
French and in Arabic, bears any real relation to the accusations the
nationalists made against it. It has little if anything to say about any
replacement, formal or informal, in Berber territory of the shari 'a by
customary law, as the shari 'a as such is not mentioned, at least in the
French text, although judging from the context of Boudhan's remarks it may
quite likely be mentioned in the Arabic one. Boudhan even proposes the
highly original but quite mistaken notion that the nationalists planted the
idea behind it in the heads of the French precisely in order to discredit the
Berbers, both in Morocco and in the rest of the Muslim world! In other
words, Berbers too believe today that the dahir was a Very Bad Thing, but
not at all for the same reasons that the nationalists thought and think so.

Boudhan's examination of the text of the dahir reveals a number of
points. The first is that the term 'Berber dahir' is never to be found in it
entirely, but only as one word, dahir or, in Arabic, zahir, without the
qualification 'Berber', which he notes had led him to suppose that the
denomination 'Berber Dahir' was not a French colonial one but a nationalist
one, invented by the Moroccan nationalist movement, a fact which he
regards to be of great significance in terms of that movement's role with
respect to the dahir.
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Second, as for the segregation of 'Amazigh' or 'Berber' Moroccans
from 'Arab' ones, Boudhan makes it clear that he had previously regarded
this, on the basis of hearsay, as the essence of the dahir's content and as
having been responsible for the famous latif sermon from Sale about 'our
unfortunate Berber brothers'. The preamble of the text refers to 'tribes of
Berber custom' and thus, he holds, the designation is more social than
ethnic, bearing on the conditions and practices of the normal Berber usage
of customary law, which is by no means limited to 'Berbers', as many
'Arab' and even, in a presumably distant past, 'Jewish' tribes also practised
'Berber' customary law. The dahir thus concerns all tribal groups among
which the use of Berber customary law was normal, quite independently of
their ethnic or racial origins. Therefore, he concludes, the Dahir of 16 May
1930, has nothing to do with a so-called 'ethnic split' between Moroccans
who are Berber as opposed to Moroccans who are Arab, as the nationalist
movement claimed. It has much more to do, rather, with the French
judiciary division of the kingdom into modern tribunals, religious tribunals
and customary tribunals.

Third, Boudhan notes, it has often been written that France succeeded in
separating 'Berbers' from 'Arabs' by instituting pagan and pre-Islamic
forms destined to turn the Berbers away from Islam and toward Christianity.
But the 'Berber customs' in question existed long before the protectorate
and were devised in order to resolve litigations and to preserve tribal unity
in the society. No Muslim had ever observed that Berbers prior to the
establishment of the protectorate were not themselves as Muslim as he
himself was, thereby showing at least tacitly that these customs were not
contrary to Islam. He also notes that the Arabic version of the dahir specifies
that its application concerns 'tribes of Berber custom which are not
provided with mahkama-s (tribunals) for the application of the shari 'a'.
Thus it did not suppress Islamic tribunals or courts in order to substitute
customary law courts. The non-existence of Islamic courts in Berber regions
does not signify any absence of Islamic law, as the latter was itself
integrated into and with customary law (and vice versa: my italics). He adds
that in fact most Berber customary law deals with questions which are not
touched upon by the shari 'a, such as the regulation of the division of
irrigation water among its tribal users, or the specification of the nature and
value of indemnifications in the event of blows, woundings or murder.
Finally, he asks, if the nationalists rejected the 1930 Dahir violently through
and because of their devotion to Islam, why did they then not opt to do the
same to the whole body of law that France had introduced into Morocco
after 1913 and which still holds good today, as national law, and in terms of
civil law, of law concerning real property and, above all, of penal law?

Fourth, Boudhan holds, the nationalists spread the false idea that the
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dahir sought to benefit the 'Berbers', to gain their favour and to rally them
against the 'Arabs'. However, he holds that on a careful reading of the text,
none of this emerges. To the contrary, he says, the decree reads like a
punishment administered to the Berbers and is consistent with maintaining
them in a state of rural stagnation and under-development, and with keeping
them isolated from urban life and civilisation and, thus, far removed from
any modernisation. This, as Boudhan expresses it, is because of their
resistance to and refusal to collaborate with the French. And finally, he adds,
the dahir also makes no allusion to any commitment to teach the Tamazight
or Berber language during the colonial period.

Boudhan concludes his article on the note that all of the foregoing has
resulted in the de facto existence of not one but two Dahirs of 16 May 1930:
a real, colonialist non-Berber one and a fanciful, nationalist 'Berber' one.
The latter, he holds, was a pure invention on the part of the founders of the
nationalist movement in order to provide that movement with historical
legitimacy. The nationalist version of the 'Berber Dahir' assimilated
Amazighness (amazighite), Berberness, symbolically in order to be born, to
live and to dominate, as it had never even existed prior to the real Berber
Dahir. Hence, those urban nationalists from Fes and elsewhere, as
secondary resistants who had never even handled a gun during the course of
the primary, armed resistance to colonialism between 1913 and 1934 that so
characterised the true Moroccan Berbers, thus became eo ipso 'heroes' and
'martyrs', on a par with (or perhaps even more than?) the primary resistants,
who, as indicated, were in large part genuinely Berber. The French colonial
Dahir of May 16, 1930, was abrogated after Moroccan independence in
March-April 1956; but the nationalist 'Berber Dahir', Boudhan holds, is
still alive and well today. It addresses, of course, not reason but imagination;
and the 'murder' of Amazighness, of Berberness, is therefore carried out,
through the de facto marginalisation and denial of its language. The myth,
he says, must be exploded.

We should add to this assessment that there is not only a tacit
marginalisation and denial of the Berber language in Morocco today, but
one of Berber culture as well, which is restricted today officially to the
realm of folklore and folk-dancing. There is, to be sure, a certain amount of
exaggeration and hyperbole in Boudhan's argument, but we need only
consider again the far greater exaggerations and flights of fancy among the
nationalist detractors of the dahir, the one Boudhan would hold that they
invented. Intellectual honesty was, as Lafuente stressed, in no way their
strong point, while, in our view at least, Boudhan's reappraisal of the dahir
has much to be said in its favour. Just as the original dahir, all questions of
interpretation aside, gave the Moroccan nationalists the excuse they needed
and launched them on their career, Boudhan's strong reappraisal might
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possibly end up by suggesting something along similar lines for the
country's Berber population.
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